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It seems that almost every year there is a case of a civilian being killed by an officer in the line of duty in major cities like Louisville or Cincinnati.   Cases often involve allegations of abuse and litigation or even riots can result.   The cost is not something that can be measured in just dollars.   The reputation of the department and the cost in moral are factors that we cannot measure.  The non monetary costs are just as expensive as the million dollar claims that are often paid.  
Even if an officer or homeowner was justified it is unfortunate that a life is ended.  Officers are normally required by insurance carries to spend time every year in training about when to use deadly force and when not to.   Some private persons such as lawyers and judges also often have valid reasons for carrying firearms.  The choice of when to use such force is an important decision.  Making such a decision is like an off or on switch.   You cannot make a decision to 30% fire a shot.  You either shoot or you don’t.   
Persons who carry weapons have made the decision that their lives and the lives of their loved ones are at such risk that they have to carry a weapon defensively.   Often people have taken the decision to serve society in the area of law enforcement as officers, guards, judges or lawyers.  These organizations attempt to limit their memberships to people that have the moral and psychological temperaments to make intelligent decisions under stress.   However people are human and there will always be people that should not be practicing these professions.   When this happens there must be a method to detect and remove people that do not have the ability to be in these professions from membership in these areas.  Similarly some persons lack the emotional or psychological ability to carry.  
This treatise is to educate the homeowner or officer on the law of self protection and deadly force.  This is not a substitute for common sense.  Kentucky has adopted the “Castle Doctrine”.   This doctrine states that the homeowner is under no duty to retreat.   He may stand his ground and protect himself.   Prior to this act he could only protect himself from felony offenders.   however the law is something that is constantly changing.   This was written in 2006 and may be out of date if you are reading this later.  It does not substitute for the legal advice of an attorney.
What we hope to explore and explain in these pages is a basis of why and when deadly force is proper.   First of all it is never a license to kill.   A responsible person can also make the decision not to use deadly force.   Just because you have the right to use it does not mean that it is right to use it.  But making a decision to stand down and not use such force may also place the individual at risk or may place others at risk.    Gut instinct will often tell the experienced officer when to use or to not use such force.   Juries can only   look back in hindsight to second guess what should have happened.  Fortunately, juries have built in lie detectors and the compassion to understand that just because a terrible thing happened that it is not always the fault of the officer or citizen that took the shot.    
The right to use of physical force is found in code sections under KRS 503030- 503.090 here are these important sections.  

503.030 Choice of evils.

(1) Unless inconsistent with the ensuing sections of this code defining justifiable use of

physical force or with some other provisions of law, conduct which would

otherwise constitute an offense is justifiable when the defendant believes it to be

necessary to avoid an imminent public or private injury greater than the injury

which is sought to be prevented by the statute defining the offense charged, except

that no justification can exist under this section for an intentional homicide.

(2) When the defendant believes that conduct which would otherwise constitute an

offense is necessary for the purpose described in subsection (1), but is wanton or

reckless in having such belief, or when the defendant is wanton or reckless in

bringing about a situation requiring the conduct described in subsection (1), the

justification afforded by this section is unavailable in a prosecution for any offense

for which wantonness or recklessness, as the case may be, suffices to establish

culpability.

Effective: January 1, 1975

History: Created 1974 Ky. Acts ch. 406, sec. 28, effective January 1, 1975.

503.060 Improper use of physical force in self-protection.

Notwithstanding the provisions of KRS 503.050, the use of physical force by a defendant

upon another person is not justifiable when:

(1) The defendant is resisting an arrest by a peace officer, recognized to be acting under

color of official authority and using no more force than reasonably necessary to

effect the arrest, although the arrest is unlawful; or

(2) The defendant, with the intention of causing death or serious physical injury to the

other person, provokes the use of physical force by such other person; or

(3) The defendant was the initial aggressor, except that his use of physical force upon

the other person under this circumstance is justifiable when:

(a) His initial physical force was nondeadly and the force returned by the other is

such that he believes himself to be in imminent danger of death or serious

physical injury; or

(b) He withdraws from the encounter and effectively communicates to the other

person his intent to do so and the latter nevertheless continues or threatens the

use of unlawful physical force.

Effective: January 1, 1975

History: Created 1974 Ky. Acts ch. 406, sec. 31, effective January 1, 1975.

503.070 Protection of another.

(1) The use of physical force by a defendant upon another person is justifiable when:

(a) The defendant believes that such force is necessary to protect a third person

against the use or imminent use of unlawful physical force by the other

person; and

(b) Under the circumstances as the defendant believes them to be, the person

whom he seeks to protect would himself have been justified under KRS

503.050 and 503.060 in using such protection.

(2) The use of deadly physical force by a defendant upon another person is justifiable

when:

(a) The defendant believes that such force is necessary to protect a third person

against imminent death, serious physical injury, kidnapping, sexual

intercourse compelled by force or threat, or other felony involving the use of

force, or under those circumstances permitted pursuant to KRS 503.055; and

(b) Under the circumstances as they actually exist, the person whom he seeks to

protect would himself have been justified under KRS 503.050 and 503.060 in

using such protection.

(3) A person does not have a duty to retreat if the person is in a place where he or she

has a right to be.

Effective: July 12, 2006

History: Amended 2006 Ky. Acts ch. 192, sec. 4, effective July 12, 2006. -- Created

1974 Ky. Acts ch. 406, sec. 32, effective January 1, 1975.

503.090 Use of physical force in law enforcement.

(1) The use of physical force by a defendant upon another person is justifiable when the

defendant, acting under official authority, is making or assisting in making an arrest,

and he:

(a) Believes that such force is necessary to effect the arrest;

(b) Makes known the purpose of the arrest or believes that it is otherwise known

or cannot reasonably be made known to the person to be arrested; and

(c) Believes the arrest to be lawful.

(2) The use of deadly physical force by a defendant upon another person is justifiable

under subsection (1) only when:

(a) The defendant, in effecting the arrest, is authorized to act as a peace officer;

and

(b) The arrest is for a felony involving the use or threatened use of physical force

likely to cause death or serious physical injury; and

(c) The defendant believes that the person to be arrested is likely to endanger

human life unless apprehended without delay.

(3) The use of physical force, including deadly physical force, by a defendant upon

another person is justifiable when the defendant is preventing the escape of an

arrested person and when the force could justifiably have been used to effect the

arrest under which the person is in custody, except that a guard or other person

authorized to act as a peace officer is justified in using any force, including deadly

force, which he believes to be necessary to prevent the escape of a person from jail,

prison, or other institution for the detention of persons charged with or convicted of

a crime.

Effective: January 1, 1975

History: Created 1974 Ky. Acts ch. 406, sec. 34, effective January 1, 1975.

Chapter One: A General Statement of the Law

If you are involved in a shooting there may be two trials against you.    First you will be sued civilly for damages by the survivor(s) and second you may also be tried criminally by the state for the assault or killing of the person you shot.  You may be in a federal or state court.   The law that establishes the amount of physical force you can use without criminal liability also often establishes the level of force you can use under a civil case.      

You may meet deadly force in all 50 states with deadly force.  In other words you may protect yourself with deadly force if  you are in a reasonable fear for your life from the person you are protecting yourself from.   You may never use deadly force against someone for mere words, the threat of a minor assault or to stop a theft.   In some states you are required to retreat to the wall and to have no choice left before defending yourself by the use of deadly force.   In the other half of the states you have no duty to retreat.   Kentucky has never required the individual to retreat from a fight.   Often a retreat will escalate a fight.   To require a person to run away will often place him and others at a greater risk.  Instead, we use the castle doctrine.   
Kentucky has the most liberal law in the country which allows you to defend yourself even from a person committing a misdeamenor.   Normally you only have the right to protect yourself from a felon such as a burglar who is attempting to commit a felony crime or an arsonist.  Kentucky allows you to use deadly force even if you do not fear the threat of death from the burglar or arsonist.  This law was codified and passed by our legislature in 2006.   It is so liberal that it may be repealed or amended eventually because it is so bold a change.   However in Kentucky and so far in 2007 you may now protect yourself, family and friends when a burglar invades your home or an arsonist attempts to burn your home.  Burglars are at extreme risk in this state because homeowners can now use deadly force even when there is no threat to their life.     

Carrying firearms in general

Laws against the possession or concealed carrying of firearms are generally passed in order to suppress the ownership of firearms.   The police cannot be everywhere all of the time to protect individuals and property.   When we suppress the responsible ownership and use of firearms we move towards a society where people cannot protect themselves.
Guns should be taken from criminals and from those who are so mentally or emotionally unstable that they present a risk to others. Allowing those people to be armed is a risk to the public.  Guns must also not be a risk to children and should be properly stored.  However, there are citizens that need to carry or own firearms just as the police carry them.   These citizens must carry them or they can’t perform their jobs and others would not be able to enjoy the sport aspect if arms were banned.       
THE general rule
If you are in federal court a lawsuit will normally take longer and the amounts awarded  are much larger than in state court.   The most common statute used to sue officers and governments for damages is a 1983 action which basically alleges that officers used their position of power and authority to violate the rights of a person.   People or officers may also be sued for negligence or intentional injury as an individual.  The primary defense to any lawsuit is that you had the right to defend yourself by the use of deadly force because you had the reasonable belief and fear that deadly force was about to be used against you. 

Being sued civilly is the least of your worries.  You may also be hauled into a criminal court for assault, manslaughter or murder.  The best defense is always that you had the right to defend yourself by the use of deadly force because you had the reasonable belief that deadly force was being used or was about to be used against you.   

Civil Liability 
The most important law for officers and police departments that are sued for civil liability is: 
Sec. 1983. - Civil action for deprivation of rights
This law states:  Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress, except that in any action brought against a judicial officer for an act or omission taken in such officer's judicial capacity, injunctive relief shall not be granted unless a declaratory decree was violated or declaratory relief was unavailable. For the purposes of this section, any Act of Congress applicable exclusively to the District of Columbia shall be considered to be a statute of the District of Columbia.   

Originally this statute was designed to prevent actions similar to the Jim Crow laws of that era.   Jim Crow laws were designed to take away the right to vote from African Americans.   In the 1960’s Section 1983 was expanded to allow persons to sue for other rights that were denied.   Especially, the right of search and seizure or the right to equal protection or substantive due process.   When a person is injured by a police officer and the officer is wrong in assaulting the person the police department and the officer may be held liable for the wrongful “seizure” or injury.   In a similar argument, if the person was not supposed to be injured then substantive due process was violated and the officer or police department may be held liable.   
MONROE v. PAPE 365 U.S. 167 (1961) 
Although this is a search and seizure and false arrest case, it is the first 1983 case which opened up the right to sue for 1983 cases.  Six African American children and their parents brought a lawsuit in federal district court against Chicago and thirteen police officers for violation of their rights under the Fourteenth Amendment.  Without a warrant, the police officers broke into their home and, made them stand naked in the living room, every room was destroyed in the search, the father was taken to the police station and detained on "open" charges for ten hours while he was interrogated about a two-day-old murder.   The city of Chicago and the officers were eventually held liable under Section 1983.  The Supreme Court decided that when the police officers acted illegally they outside their scope of authority but “under the color” of state law.    
The words "under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory" contained in 42 U.S.C. 1983 does not exclude acts of an official or police officer when the officer cannot show authority under state law, custom, or usage to do what he or she did or even violates the state constitution and laws.  Chicago was held liable, which allowed the attorneys to collect damages plus attorney fees.  Punitive damages are often possible.   
This case flooded the courts with other cases because now police officers can be sued under Section 1983 if what they did arose out of a "misuse of power possessed by virtue of state law and made possible only because the wrongdoer is clothed with the authority of state law."  Prior to this case police officers enjoyed an immunity similar to judges.  
Recovery in a section 1983 action must be based upon the deprivation of a federal statutory or constitutional right but since this is civil liability you only have to prove that facts are more likely true than not true.  Primarily the court is involved with police misconduct and the Fourth Amendment.  Municipal and state liability provides deep pockets to pay for the litigation if there is a basis for recovery.  Lawsuits can also be based on the failure to protect, or for false arrest. 
Tennessee v. Garner, 471 U.S. 1 (1985).

In Garner, a police officer shot a young African American male for a minor misdemeanor offense.   The defense was that the officer was preventing the escape of a criminal.  Under old English law deadly force could be used to capture any fleeing suspect or criminal.  The Supreme Court stated that the state's interest was far less important that a human life when the suspect is unarmed and non-dangerous.  Consequently, this dictate may require officers to permit some suspects to escape.

The "Fleeing Felon Rule" - "The use of deadly force is limited to preventing the escape of dangerous felony suspects.  If the suspect poses no immediate threat to the officer and no threat to others, the use of deadly force is not justified.   It is unfortunate when a suspect who is in sight escapes, but the fact that the police arrives a little late or are a little slower afoot does not always justify killing the suspect. A police officer may not seize an unarmed, non-dangerous suspect by shooting him dead." Garner, 105 S.Ct., at 1701.

In order to use deadly force the officer must have one of two circumstances:
           a) Deadly Force Defense - The suspect must threaten the officer 
               with a weapon  this may be a car, a knife, a gun or some other deadly object.  (in most states a person may also defend family or employees) 
OR

           b) Fleeing Felon Defense - (3) elements must simultaneously exist:
               (1) the officer must have probable cause to believe that the suspect 
                     has committed a crime involving the infliction or threatened 
                     infliction of serious physical harm;

               (2) The use of deadly force is NECESSARY to prevent escape; 
               (3) The officer must give a WARNING of the imminent risk of deadly 
                     force - if feasible.

1983 and the use of deadly force

1983 cases must be based on a violation of rights.   This can be when someone violates 
1. the 14th equal protection amendment rights of the individual or 
2. the 8th amendment right against cruel and inhuman treatment or 

3. the 4th amendment right against search and seizure.    
It is far more common that when an officer uses deadly force that he is being sued for a 4th amendment violation that prohibits a search or seizure.   It may be hard to imagine that the use of deadly force is a seizure but if you take a life you have seized the body of the person and taken it.    

Seizure cases start with the principle of Brower that says that a "seizure" occurs when there is a " ... governmental termination of freedom of movement through means intentionally applied." Brower v. County of Inyo, et al, 489 U.S. 593, 109 S.Ct. 1378, 103 L.Ed.2d 628 (1989).  The Brower Court stated a "violation of the Fourth Amendment requires an intentional acquisition of physical control.  A seizure occurs even when an unintended person or thing is the object of the detention or taking, but the detention or taking itself must be willful.  This is implicit in the word ‘seizure,' which can hardly be applied to an unknowing act ... " Brower, 489 U.S., at 596, 109 S.Ct. 1378  Notice that this requires something more than an accident.  "[T]he Fourth Amendment addresses ‘misuse of power,' not the accidental effects of otherwise lawful conduct." Brower, 489 U.S., at 596, 109 S.Ct. 1378; Milstead v. Kibler, 243 F.3d 157 (4th Cir. 2001).  

Graham established "objectively reasonable" as the constitutional standard for liability for unreasonable use of force in Fourth Amendment seizure cases  In order to make an arrest officials have to use force "Our Fourth Amendment jurisprudence has long recognized that the right to make an arrest or investigatory stop necessarily carries with it the right to use some degree of physical coercion or threat thereof to effect it."  Graham v. Conner, 490 U.S. 386, 396, 104 L.Ed.2d 443, 109 S.Ct. 1865 (1989).  The question has always been a problem of how much force " ... [T]he test of reasonableness under the Fourth Amendment is not capable of precise definition or mechanical application ..." Graham, 490 U.S., at 396  "Because the test of reasonableness under the Fourth Amendment is not capable of precise definition or mechanical application .. its proper application requires careful attention to facts and circumstances of each case ..."        Graham, 490 U.S., at 396.  
5) The "reasonableness" test looks at:
1) The severity of the crime  
2) Whether the suspect poses an immediate threat to the safety of officers or
others,
3) Whether the suspect is actively resisting arrest or attempting to evade 
arrest by flight.
4) Reasonableness is judged from the perspective of a reasonable officer on the 
       scene, rather than with the 20/20 vision of hindsight. Graham, 490 U.S., at 
       396-97.
5)  "Allowance must be made for the fact that officers are often forced to make 
       split-second judgements - in circumstances that are tense, uncertain, and 
       rapidly evolving." Graham, 490 U.S., at 396.  However an officer's "subjective" intent or motivation could be relevant to the officer's credibility.  Graham, 490 U.S., fn. 12, pg. 399.  

6) See also Chew v. Gates, 27 F.3d 1432 (9th Cir. 1994), cert. denied, 513 U.S. 1148, 115 S.Ct. 1097, 130 L.Ed.2d 1065 (1995)  Felon protecting himself against a police dog and attempting excape in a junk yard.  the "severity of crime at issue" is a factor
Officers have greater rights and can make errors
Mistake … Looking in Hindsight
Anderson v. Russell, 247 F.3d 125 (4th Cir. 2001)
     Officers have always had the right to defend themselves from the threat of force.  But what if the officer makes a mistake?  In Anderson an officer was working as a security guard at a mall.  He was informed that a suspect appeared to have a gun under his sweater.  After observing the suspect for about twenty minutes, he noticed a bulge and followed him out into a parking area where plaintiff was ordered to his knees and to put his hands up.  He complied, but when the suspect reached into his left back pocket to turn off his walkman, the officer believed he was reaching for a weapon and shot him three times.  A jury dismissed the civil lawsuit.

     On appeal the court ruled Russell did not violate Section 1983.  There was no evidence to refute Russell’s testimony of the facts.  Once Russell perceived the bulge consistent with the shape of gun, he was justified in believing that Anderson was armed and dangerous.     The Plaintiff argued that Russell did not have to shoot and that he could have used the protective pillars for cover rather than shooting.  The court responded that “The suggestion that the officers might have responded differently is exactly the type of judicial second look that the case law prohibits.”  In other words under a 1983 lawsuit the court was not going to second guess what the officer should or could have done and instead look at only if the shooting was permissible or in other words justifiable.  
     The Plaintiff also argued that the officer’s decision to shoot was unreasonable given that the violation of having a concealed weapon was only a misdemeanor. The court stated, “at the precise moment that Russell used deadly force, he reasonably believed that Anderson posed a deadly threat to himself and others, making the nature of the suspected criminal activity at issue at the time Russell approached Anderson irrelevant.” The court then quoted a prior case and stated … “the Fourth Amendment does not require omniscience…. officers need not be absolutely sure…. of the nature of the threat or the suspect’s intent to cause them harm – the Constitution does not require that certitude precede the act of self-protection.”

Later in a case called Medina v. Cram, 252 F.3d 1124 (10th Cir. 2001)  The Court   affirmed that they look how the officers acted at the moment not at what they could have done differently.  In Medina, the officers failed to take cover or use pepper spray.  The court found that even if the officers’ failure to take cover contributed to the need to use force, such actions are not reckless or deliberate conduct.  The court does not evaluate the officers’ conduct from a 20/20 perspective of hindsight but rather than the perspective of an officer making a split-second judgment under the circumstances of the moment.

Officers are allowed to make mistakes because the nature of the job means that they are making choices under pressure.   The 4th Amendment uses an "objective reasonableness" standard where the officer does not have to be perfect - or choose the least harmful method.  The officer only needs to "objectively reasonable” in his choice and within the ball park of possible decisions.  There are always inherent dangers which prevent us from requiring that officers make perfect decisions under pressure.  The job naturally intails split second decisions where the officer rarely has all of the facts and the circumstances are rapidly changing from moment to moment with: 

a. Extreme emotions under tense circumstances where his life or the life of others is at risk
b. The need to act immediately
c. Risk often the failure to act means that the officer is taking a chance that he or others will be hurt.   If the person being arrested is compliant and poses little or no risk then the chance of being injured are reduced.   Often however if the person is struggling or using force  the risk or chances increase to a point that the officer must take action.  

d. Limited resources during tense and dangerous circumstances, officers have limited resources, backup or physical and mental capabilities.  The more choices the officer has to eliminate the threat the less likely is his need to use deadly force to instantly stop the threat.    
In judging the officer his behavior before the shooting is irrelevant Salim v. Proulx, 93 F.3d 86 (2nd Cir. 1996) - An officer's actions "leading up to the shooting are irrelevant to the objective reasonableness of his conduct at the moment he decided to employ deadly force."   The state of mind of the person shot or his intentions are Irrelevant Pena v. Leombruni, 200 F.3d 1031 (7th Cir. 1999) Elliott v. Leavitt, 99 F.3d 640 (4th Cir. 1996).  Or the fact that the man was metally disturbed 1) Wood v. City of Lakeland (FL), 203 F.3d 1288 (11th Cir. 2000)    In fourteenth amendment cases the officer is allowed to not be perfect and to even violate police department policy.   Instead gross negligence that “shocks the conscience” is closer to what is required.   Claybrook v. Birchwell, 199 F.3d 350 (6th Cir. 2000 "even if ... the actions of the [officer's] violated departmental policy or were otherwise negligent, no rational fact finder could conclude ... that those peace enforcement operatives acted with conscience-shocking malice or sadism towards the unintended shooting victim." Claybrook, at 360

Officer Error Mistaken identity reasonableness 
Milstead v. Kibler, 243 F.3d 157 (4th Cir. 2001)
     When the 14th amendment is violated the court looks at the substantive due process that is guaranteed by the liberties in the 14th Amendment which require equal protection and treatment of all citizems.    This is often used when allegations of racial treatment are involved.   In 14th amendment cases we are looking at the issue of negligence instead of seizure.   Just because the “seizure” was reasonable in the shooting does not mean that  negligence did not exist.   Where the 4th amendment looked at whether the officer had the right to shoot the 14th looks at whether it was right to shoot.  These substantive due process cases are never violations of mere negligence.  Instead they are such negligence that we are shocked by the acts of the officers under the circumstances.   

Examples of this type of lawsuit include the shooting of a handcuffed suspect, or the shooting of a child playing with a handgun.  These types of cases don’t involve poor marksmanship at the right person and hitting an innocent person.  Instead the officer has chosen to shoot a non combatant who was an innocent person.  If the shot was intentional (I knew it was a harmless child and I shot) there is instant liability.   If the shot was negligent (I thought that the child was was the dangerous felon) then the court looks at the factors that made his decision.   In some cases although the officer may have had the right to shoot but his actions are so offensive and so unjustified that they violate fundamental rights of freedom.  The beginning of this theory was Rochin v. California, 342 U.S. 165, 72 S.Ct. 205, 96 L.Ed.2d 183 (1952) - In Rochin officers pumped the stomach of a narcotics suspect to obtain incriminating evidence - the court said that this behavior by the officers "shocked the conscience."

An early case that used this theory for deadly force was Milstead.   In Milstead a 911 operator reported that Milstead had been shot in the neck and his fiance assaulted.  Upon arrival, officers heard calls for help and saw two figures fighting on the floor.  One man withdrew and warned the officers that the other had a gun.  The remaining man pointed a gun at officer Proctor who withdrew while firing four shots.  Proctor fell backward onto a deck.  Officer Kibler heard someone yell “I am going to kill all of you” and then saw someone crash through the door and run.  When the man turned toward Kibler he fired two shots.  The officer shot Milstead by mistake.  The assailant then killed himself.   Milstead’s fiancée was already dead.  Milstead died shortly after arriving at the hospital.

     The court held that deadly force is justified when it is necessary to prevent the escape and an officer has probable cause to believe that the suspect poses a significant threat of death or serious physical injury to the officer or others.  Facts “must be filtered through the lens of the officer’s perceptions at the time of the incident in question…this limits second-guessing the reasonableness of actions with the benefit of 20/20 hindsight and limits the need for decision-makers to sort through conflicting versions of the actual facts, and allows them to focus instead on what the police officer reasonably perceived.”

     The court described two situations when an officer may mistakenly use deadly force.  First poor marksmanship, right target, they shoot at an individual, and hit the wrong person.  Second good marksmanship, wrong target, in this case, they intentionally shot the wrong person where the Fourth Amendment applies.

     Kibler had reason to believe that 
1) a woman had been stabbed, 
2) Milstead had been shot in the neck and 
3) the intruder was armed with a gun, and 
4) had apparently shot at Officer Proctor and 
5) had threatened to kill all of the officers (Including Kibler).  
Believing that Milstead had been shot in the neck, it was not unreasonable for him to believe that it was the intruder who had run through the door.  Because of the poor lighting he could not be sure whether he was holding a gun, and in the second or two after the person crashed through the door, he had to decide whether to fire.  In this instance of mortal danger his mistake was tragic but not unreasonable.  Other cases on this point include Slattery v. Rizzo, 939 F.2d 213 (4th Cir. 1991) – Where  an officer could have had probable cause to believe that a suspect posed a deadly threat even though the suspect turned out to be unarmed.  and  Reese v. Anderson, 926 F.2d 494 (5th Cir. 1991) - The fact that no weapon was later found was not relevant to the officer's reasonable belief that the subject was reaching for a weapon.

Monroe v. City of Phoenix, 248 F.3d 851 (9th Cir. 2001)
     Sergeant Sherrard became involved in a fight for control of his gun after disarming Monroe who had a hunting knife.   The officer suspected him of having a pocket pistol and was in the process of searching him after a burgular alarm went off in the area.   Monroe struck the officer in the head and they ended up wrestling on the hood of the patrol car.   The perpetrator lifted Sherrard off the ground and pushed him against the car and then the officer felt a tug on his gun belt and could not see the plaintiff’s hands.   The officer drew his gun, ordered Monroe to stop and said that if he didn’t that he would shoot him.  The fighting continued and Sherrard shot the plaintiff in the stomach.  In looking at the reasonableness the court stated.  “Surely he was not required to wait and be seriously injured or killed before exercising his judgment in bringing the situation under control … The suspect needs not be armed or pose an immediate threat to the officers or others at the time of the shooting.  Forrett v. Richardson, 112 F.3d 416 (9th Cir. 1997).

Fisher v. City of Memphis, 234 F.3d 312 (6th Cir. 2000)  see also Ciminilo
     An officer was found liable when he wounded a passenger in a vehicle that he shot at when the vehicle drove toward him forcing him to jump on to the hood of his police car.  The court ruled that statues dealing with the duty of police officers to arrest individuals suspected of breaking the law was not relevant since the issue in this case was self-defense.  The court also applied the Fourth Amendment test even though the plaintiff was not the intended target of the officer’s use of force.  By shooting at the driver of the moving car, he intended to stop the car effectively seizing everyone inside, including the plaintiff, thus, because the defendant “seized” the plaintiff by shooting at the car, the district court did not err in analyzing the defendant’s actions under the Fourth Amendment.

Right of a citizen to resist a police officer

State v. Wright, 310 Or. 430, 799 P.2d 642 (1990), aff'g, 100 Or. App. 22, 784 P.2d 445 (1989).

This case is only mentioned because of how rarely it is used.   It is a reminder that when the police do use excessive force that it can escalate a situation and backfire.   In State vs Wright the court stated that an arrestee has the right to use reasonable force only in self-defense against an officer who is using excessive force during a lawful arrest.  This was a state statute that gave citizens this right.   These statutes do exist in other states.   However in this case the criminal’s case was dismissed.   Although the defendant had a right to defend himself if the officer used excessive force, in this case the officer had not used excessive force.  Although it is stated negatively notice that KRS 503.060 grants a similar right if the police officer acts outside the color of his official authority or uses excessive force.   

KRS 503.060 Improper use of physical force in self-protection.

Notwithstanding the provisions of KRS 503.050, the use of physical force by a defendant

upon another person is not justifiable when:

(1) The defendant is resisting an arrest by a peace officer, recognized to be acting under

color of official authority and using no more force than reasonably necessary to

effect the arrest, although the arrest is unlawful; or

Conviction and bringing the lawsuit

Willingham v. Loughnan, 261 F.3d 1178 (11th Cir. 2001)
     During a fight with police a woman threw a knife, bottle and glass at the officers before being shot. She was wounded when officers fired four shots each at her.  Although she was convicted of attempted murder and battery the Court concluded she could sue because the conviction did not determine whether the officers’ acts were reasonable.  Although the Court found that the officers acted reasonabley and the case was dismissed this case shows that a conviction does not guarantee that police or the city will not be held liable.  

Summary Judgment Practice 

Thompson v. Hubbard, 257 F.3d 896 (8th Cir. 2001)
Summary Judgment is when a case can be decided because there is no disagreement of the facts and as a matter of law an issue such as whether or not it should be dismissed can be decided without a jury.   Officer Hubbard responded to an armed robbery.  He approached Thompson, who matched the description of a fleeing subject as he was getting into his car.  Thompson fled with Hubbard in pursuit.  Thompson’s arms seemed to be reaching for a weapon.  Hubbard yelled, “stop” and when Thompson continued to move, he fired killing Thompson.  No weapon was found and there were no witnesses.

 The officer asked for the case to be dismissed in a summary judgment motion stating essentially that there was no case.    The Court ruled that  “Plaintiff’s may not stave off summary judgment armed with only the hope that the jury might disbelieve witnesses’ testimony.”  “…An officer is not Constitutionally required to wait until he sets eyes upon the weapon before employing deadly force to protect himself against a fleeing suspect who turns and moves as though to draw a gun.”  Although the summary judgment was upheld the common thread was whether the police acted reasonably.   This case is related to Milstead.      

Common Law Negligence and civil liability
In a 1983 case an officer’s conduct must normally “shock the conscience” for him to be liable if the negligence involves a criminal.   If the case involves the officer and a simple person there is no special status for the officer.   He is held liable just like any other citizen.  Citizens are required to not be negligent but each state regulates the standard of care for citizens differently.   The private citizen normally only needs to use less than reasonable care.   Each state has different standards of care for negligence.   
Although an officer may not be liable for shooting a dangerous fleeing felon or protecting himself he can still be sued for negligence if he is careless with his weapon, points it at a person and shoots an innocent party.  The Department is normally liable as well as him.   Negligence is best defined as the lack of reasonable care.   Under the new statute the legal standard of care is to be allowed to use deadly force even for a petty theft or simple assault when a burglar is involved.   Reasonable is always defined by the jury and looking at the circumstances.     

Normally negligence cases involve the failure to lock up a gun, or someone being mistakenly shot while a gun was being cleaned.   However an officer or citizen could be sued for negligently defending himself.    Even when force is justified, "negligence" can still be proven by showing an officer violated a departmental regulation governing the use of force.   Just because a person had the right to defend does not mean  they had the right to be negligent.   State laws often establish statutory privileges to use deadly force as a defense to common law battery, but not to negligence.  Murphy v. City of Minneapolis, 292 N.W.2d 751 (Minn. 1990).  The private citizen’s is normally more limited than the officer’s.  However in the next section we see that in Kentucky, the private citizen has a greater right to protect himself in his home than police have on duty.     
           

Kentucky a Model Law for the use of Deadly Force
Neither citizens nor officers should be required to retreat or place themselves in danger.  However, nationwide there is a common rule that retreat is required.   When the standard of negligence is used, officers and citizens are far more likely to be found civilly liable.   In Quezada v. County of Bernalillo, 944 F.2d 710 (10th Cir. 1991). a deputy sheriff stood in an open parking lot trying to "talk down" a suicidal woman seated in her car with a loaded gun.  When the woman raised the gun and took aim at the deputy, he shot and mortally wounded her.  The District Court Judge stated that the officer was negligent and was the sole cause of the woman's death.  The 10th Circuit Court of Appeals confirmed the bench trial decision and stated that the deputy, "forced the deadly confrontation" by standing in the open and disregarding his own safety and caused her death.   In these negligence cases, when the officer violates policy the regulations of the department may be used against him to show the standard of normal police conduct.   A standard of what is the reasonable person or officer under the circumstances is used.   

In the face of rising violence some states have modified the law to allow citizens a greater ability to defend themselves their family and their homes.   Normally the common law required citizens to retreat under a threat.  They could only protect themselves if their back was to the wall and they had no choice left in the face of deadly force being used against them.   However a 1931 Kentucky Supreme Court decision, Gibson vs. Commonwealth, bluntly spells out the right of self-defense without retreat. "It is the tradition that a Kentuckian never runs," the opinion states. "He does not have to."  Even when defending others KRS 503.070 allows the use of deadly force and does not require retreat.   In 2006 Kentucky went so far as to codify that citizens could even protect their own property in the course of a burglary and use deadly force and that they were not required to retreat to the wall.   If officers or citizens were required to retreat it often made the situation more risky not less and prevented people from defending other family and employees.   Kentucky’s new home intruder law allows the individual a greater degree to use such force in defense of his home.   Kentucky now has an "incredibly generous" under KRS 508.040 for the use of deadly force (i.e. a dweller may use deadly force against a burglar who has any criminal purpose in mind -- even petty theft or simple assault   The relevant statute is attached
503.080 Protection of property.

(1) The use of physical force by a defendant upon another person is justifiable when the defendant believes that such force is immediately necessary to prevent:

(a) The commission of criminal trespass, robbery, burglary, or other felony

involving the use of force, or under those circumstances permitted pursuant to

KRS 503.055, in a dwelling, building or upon real property in his possession

or in the possession of another person for whose protection he acts; or

(b) Theft, criminal mischief, or any trespassory taking of tangible, movable

property in his possession or in the possession of another person for whose

protection he acts.

(2) The use of deadly physical force by a defendant upon another person is justifiable under subsection (1) only when the defendant believes that the person against whom such force is used is:

(a) Attempting to dispossess him of his dwelling otherwise than under a claim of

right to its possession; or

(b) Committing or attempting to commit a burglary, robbery, or other felony

involving the use of force, or under those circumstances permitted pursuant to

KRS 503.055, of such dwelling; or

(c) Committing or attempting to commit arson of a dwelling or other building in

his possession.

(3) A person does not have a duty to retreat if the person is in a place where he or she

has a right to be.

Effective: July 12 2006

Mondie the determined and unwanted houseguest 

Mondie is not a negligence case.   However it does explain the new Kentucky law standard for home owners when they face a burglar or arsonist.   Instead Mondie is a criminal case where the Defendant asked for a jury instruction on self defense and he was denied.  On appeal the Supreme Court sent the case back because Mondie could have properly used self defense.    

In Mondie McGowan, came to Mondie's residence and argued with Mondie in the driveway.  Mondie told McGowan to leave and McGowan refused.  Mondie then went inside his home and McGowan, followed inside.  Mondie again told McGowan to leave.  McGowan hit Mondie in the mouth.  Mondie went to his bedroom, returned with gun, and told McGowan to leave.  McGowan hit Mondie in the face once more.  Mondie then shot McGowan.  McGowan then left and drove away.  

Mondie was indicted for First-Degree Assault in connection with the shooting.  Mondie submitted instructions that included one for protection against burglary.  The trial court refused to give the instruction and the Court of Appeals affirmed, stating that "the record did not support Mondie's claim of burglary."  The Supreme Court reviewed the record and determined that the jury could have reasonably believed that McGowan had entered or remained in Mondie's home with the intent to assault him which qualifies for the essential elements of burglary.  KRS 503.080, now allows the use of deadly physical force in such circumstances and it is justifiable when the defendant believes that the person against whom such force is used is committing or is about to commit a burglary.  The court stated that KRS 503.080 is an "incredibly generous" rule for the use of deadly force because a resident can use deadly force against a burglar who has any criminal purpose in mind even petty theft or simple assault.  
Criminal Liability

In 2006 several new sections to Kentucky’s laws on self defense were added.   Some of them may have retroactive effects.  The general self Defense section is .050.  

The statute, passed by the 2006 General Assembly, gives individuals greater leeway to use deadly force if they perceive their lives to be in danger and is often called the castle doctrine which allows people to defend their homes and says that a person has no duty to retreat.  This has been the law since 1931 but the new code expands on this right.   

One of the first cases testing this defense will be in Covington where Mr. Walter stabbed Maltaner with a small pocket knife in the heart.      The relevant changes in the statute are noted in bold print.  This codifies the right that a person has no obligation to retreat.    Section 503.055  specifically explains when the person gains the presumption that he has the right to use deadly force.  If a person has the presumption the state has a difficult position of proving that the person was not justified.  
THE NEW 2006 STATUTE:
503.050 Use of physical force in self-protection — Admissibility of evidence of prior
acts of domestic violence and abuse.
(1) The use of physical force by a defendant upon another person is justifiable when the
defendant believes that such force is necessary to protect himself against the use or
imminent use of unlawful physical force by the other person.

 (2) The use of deadly physical force by a defendant upon another person is justifiable under subsection (1) only when the defendant believes that such force is necessary to protect himself against death, serious physical injury, kidnapping, sexual intercourse compelled by force or threat, felony involving the use of force, or under those circumstances permitted pursuant to KRS 503.055.
 (3) Any evidence presented by the defendant to establish the existence of a prior act or acts of domestic violence and abuse as defined in KRS 403.720 by the person against whom the defendant is charged with employing physical force shall be admissible under this section.

 (4) A person does not have a duty to retreat prior to the use of deadly physical force.

Effective: July 12, 2006
History: Amended 2006 Ky. Acts ch. 192, sec. 3, effective July 12, 2006. — Amended 1992 Ky. Acts ch. 173, sec. 2, effective July 14, 1992. — Created 1974 Ky. Acts ch. 406, sec. 30, effective January 1, 1975.

The following statute KRS 503.055 is new for 2006 and did not previously exist:
503.055 Use of defensive force regarding dwelling, residence, or occupied vehicle –Exceptions.

1. A person is presumed to have held a reasonable fear of imminent peril of death or great bodily harm to himself or herself or another when using defensive force that is intended or likely to cause death or great bodily harm to another if:
(a) The person against whom the defensive force was used was in the process of unlawfully and forcibly entering or had unlawfully and forcibly entered a dwelling, residence, or occupied vehicle, or if that person had removed or was
attempting to remove another against that person’s will from the dwelling, residence, or occupied vehicle; and
(b) The person who uses defensive force knew or had reason to believe that an unlawful and forcible entry or unlawful and forcible act was occurring or had occurred.
(2) The presumption set forth in subsection (1) of this section does not apply if:
(a) The person against whom the defensive force is used has the right to be in or is a lawful resident of the dwelling, residence, or vehicle, such as an owner, lessee, or titleholder, and there is not an injunction for protection from domestic violence or a written pretrial supervision order of no contact against that person;
(b) The person sought to be removed is a child or grandchild, or is otherwise in the lawful custody or under the lawful guardianship of the person against whom the defensive force is used;
(c) The person who uses defensive force is engaged in an unlawful activity or is using the dwelling, residence, or occupied vehicle to further an unlawful activity; or
(d) The person against whom the defensive force is used is a peace officer, as defined in KRS 446.010, who enters or attempts to enter a dwelling, residence, or vehicle in the performance of his or her official duties, and the officer identified himself or herself in accordance with any applicable law or the person using force knew or reasonably should have known that the person entering or attempting to enter was a peace officer.
(3) A person who is not engaged in an unlawful activity and who is attacked in any other place where he or she has a right to be has no duty to retreat and has the right to stand his or her ground and meet force with force, including deadly force, if he or she reasonably believes it is necessary to do so to prevent death or great bodily harm
to himself or herself or another or to prevent the commission of a felony involving the use of force.
(4) A person who unlawfully and by force enters or attempts to enter a person’s dwelling, residence, or occupied vehicle is presumed to be doing so with the intent to commit an unlawful act involving force or violence.
Effective: July 12, 2006
History: Created 2006 Ky. Acts ch. 192, sec. 2, effective July 12, 2006.

Since Kentucky has had a Penal Code which defines what crimes are in Kentucky. Before the Penal Code the courts and juries defined crimes.  Defendants can either  "intentionally" or “negligently”  commit a crime.  If a person is grossly negligent he “wantonly” or knowingly takes large risks taking or “recklessly” takes large risks.  One judge described this a being a fool, a damn fool or a g#* damn fool. 

Self defense is often involved in Domestic cases.  The code allows and perhaps even requires a person to protect their spouse and especially children from abuse or assault.  The punishment for a parent that fails to protect is no less than for the person that commits the crime.  The following sections are taken in part from a Kentucky CHR Government article it has been altered to describe the common crimes that you are allowed to protect others and yourself from include:  
Menacing
A perpetrator, who intentionally places another person in reasonable apprehension of imminent physical danger, is guilty of menacing.  An allegation that the perpetrator waved a gun at the victim is sufficient to constitute the crime of menacing.  Graham v. Com., Ky.App., 667 S.W.2d 697 (1983).     

Assault

When a perpetrator actually physically injures his victim, he has committed the crime of assault. There are four degrees of assault, varying in the intent with which the perpetrator committed the assault, the seriousness of the injury inflicted, and the use or absence of a deadly weapon or dangerous instruments.  Assault may result in either physical injury or serious physical injury, both of which are defined terms. While the statute defines "physical injury" as substantial physical pain or any impairment of physical condition, the courts have interpreted the statute as including any injury.  Covington v Commonwealth, Ky., 849 S.W.2d 560 (1992). "Serious physical injury" means physical injury, which creates a substantial risk of death or causes serious and prolonged disfigurement or impairment of health, or prolonged loss or impairment of any bodily organ. 

The use of a deadly weapon or a dangerous instrument enhances the level of the assault offense. Steel-toed shoes and scissors were deemed dangerous instruments where defendant kicked the victim in her side while wearing steel-toed work shoes and stabbed victim in the thigh and pelvic/vaginal area with scissors.   Potts v. Commonwealth, Ky., 884 S.W.2d 654 (1994); Wyatt v. Commonwealth, Ky. App., 738 S.W.2d 832 (1987) (cars have been determined to be dangerous instruments); Crumbaugh v. Com., Ky., 259 S.W.2d 67 (1953) (telephone is a deadly weapon). Perhaps indicative that most objects can be turned into dangerous instruments is the case of Smith v. Commonwealth, Ky., 610 S.W.2d 602 (1980).  There, the court determined that a carrot was a dangerous instrument. In that case, the defendant forcibly inserted a carrot into his wife's rectum and vagina, causing physical injury.

A person who commits a third or subsequent assault against a family member or member of an unmarried couple may, at the discretion of the prosecutor, be prosecuted for a Class D felony. 

First Degree Wanton Endangerment
First degree wanton endangerment, if the conduct created a substantial danger of death or serious physical injury and if the defendant acted under circumstances manifesting extreme indifference to the value of human life.   The types of conduct punishable under these statutes include such things as discharging firearms in public, pointing firearms at others, and obstructing the public highways.  Pointing a gun at any person, whether the gun is loaded or unloaded, constitutes conduct that creates a substantial danger of death or serious physical injury to another person provided there is a reason to believe the gun is loaded.  Key v. Com., Ky.App., 840 S.W.2d 827 (1992).  It also includes shooting of a gun near the victim.  Id.  Allegations that defendant, who repeated had sexual relations with victim without informing her that he was HIV positive, constituted the crime of wanton endangerment.  Hancock  v. Com., Ky.App., 998 S.W.2d 496 (1998).n.

First Degree Sexual Offenses
The sexual assault provisions are contained in Chapter 510 of the Penal Code, and include the crimes of rape, sodomy, and sexual abuse. Rape in the first degree consists of engaging in sexual intercourse with another by forcible compulsion or engaging in sexual intercourse with a child under twelve or with one who is physically helpless. The definition of sexual intercourse not only includes intercourse in the ordinary sense but it also includes penetration of the sex organs by a foreign object manipulated by the perpetrator. 

Forcible compulsion means not only force, but also a threat of force, either express or implied, which places a person in fear of immediate death, physical injury to self or another person, fear of immediate kidnap of self or another person, or being the victim of a crime found within the chapter. In one case, for example, the perpetrator kept his stepchildren in a home environment where they lived in a continual state of fear concerning what he might do to them. The court determined such threats and emotional abuse met the definition of forcible compulsion. Yarnell v. Commonwealth, Ky., 833 S.W.2d 834 (1992). Physical resistance on the part of the victim is not necessary. 

First degree sodomy applies to deviate sexual intercourse.  Like first degree rape, it applies when the perpetrator commits his crime through the use of forcible compulsion, against a victim who is physically helpless, or a child less than twelve. Deviate sexual intercourse is defined as any act involving the sex organs of one person and the mouth of another, or penetration of the anus of one person by a foreign object manipulated by another person.
Similarly, first degree sexual abuse applies to a perpetrator who subjects another person to sexual contact by forcible compulsion, or has sexual contact with someone physically helpless or a child under the age of twelve. The remaining degrees of rape, sodomy, and sexual abuse require no element of forcible compulsion and generally apply to underage victims.

Homicide and Manslaughter
Both perpetrators of domestic violence who kill their victims, and battered women who kill face punishment for homicide or manslaughter. A battered woman who kills her batterer may want to assert that she killed him in self-defense. A self defense claim requires that the person be defending against the use of force which is imminent and which causes her to believe that she is at risk of death, serious physical injury, kidnapping, or compelled sexual intercourse. KRS 503.050. The fact that the victim believes danger is imminent can be inferred from a past pattern of repeated serious abuse. KRS 503.010. In such cases, the victim may be permitted to introduce evidence of battered spouse syndrome. 
These are the common situations where self defense may be used.  However 
Several Case Examples

The Social, Emotional and Psychological Aftermath

The reasons for and against CCDW
The basis for felons not carrying guns is outlined in Posey v Commonwealth a 2006 Ky Supreme Court case.   The right of the state is limited to the state denying a person to carrying a concealed weapon and denying felons the right to carry or possess a firearm.  

Holland v Commonwealth

Morton HOLLAND, Appellant

V

COMMONWEALTH of Kentucky, Appellee.

Court of Appeals of Kentucky.

October 5, 1956

Prosecution of a deputy sheriff for carrying a concealed deadly weapon. The Circuit Court, Perry County, C.C. Wells, Judge, entered judgment of conviction and defendant appealed. The Court of Appeals, Moremen, Judge, held that where deputy sheriff went outside of the county in which he was appointed to locate an alleged offender for the purpose of offender’s arrest pursuant to a warrant which had been delivered to him, he had the right to carry a concealed deadly weapon.

Judgment reversed with instructions that indictment be dismissed.

MOREMEN, Judge.

"……Section 1, subd. 7 of the Bill of Rights, which is concerned with inherent and inalienable rights, grants to all citizens:

‘The right to bear arms in defense of themselves and of the State, subject to the power of the General Assembly to enact laws to prevent persons from carrying concealed weapons.’

The foregoing section is an exemplification of the broadest expression of the right to bear arms. Some states give the legislature the right to regulate the carrying of firearms; at least one state prohibits even the possession of firearms. See cases collected in the annotation of Pierce v State of Oklahoma, 42 Okl. Cr. 272, 275 P. 393, 73 A.L.R. 833.

In our state the legislature is empowered only to deny to citizens the right to carry concealed weapons. The constitutional provision is an affirmation of the faith that all men have the inherent right to arm themselves for the defense of themselves and of the state. The only limitation concerns the mode of carrying such instruments. We observe, via obiter dicta, that although a person is granted the right to carry a weapon openly, a severe penalty is imposed for carrying it concealed. If the gun is worn outside the jacket or shirt in full view, no one may question the wearer’s right so to do; but if it is carried under the jacket or shirt, the violator is subject to imprisonment for not less than two nor more than five years. The heavy emphasis, we suppose, is upon the undue advantage given to a person who is able suddenly to expose and use a weapon, although the gun itself is the vicious instrument……….".
The right to carry and the right to carry on certain property that does not belong to them is the only restriction for people.   

503.080 Protection of property.

(1) The use of physical force by a defendant upon another person is justifiable when the

defendant believes that such force is immediately necessary to prevent:

(a) The commission of criminal trespass, robbery, burglary, or other felony

involving the use of force, or under those circumstances permitted pursuant to

KRS 503.055, in a dwelling, building or upon real property in his possession

or in the possession of another person for whose protection he acts; or

(b) Theft, criminal mischief, or any trespassory taking of tangible, movable

property in his possession or in the possession of another person for whose

protection he acts.

(2) The use of deadly physical force by a defendant upon another person is justifiable

under subsection (1) only when the defendant believes that the person against whom

such force is used is:

(a) Attempting to dispossess him of his dwelling otherwise than under a claim of

right to its possession; or

(b) Committing or attempting to commit a burglary, robbery, or other felony

involving the use of force, or under those circumstances permitted pursuant to

KRS 503.055, of such dwelling; or

(c) Committing or attempting to commit arson of a dwelling or other building in

his possession.

(3) A person does not have a duty to retreat if the person is in a place where he or she

has a right to be.

Effective: July 12 2006
527.020 Carrying concealed deadly weapon.

(1) A person is guilty of carrying a concealed weapon when he carries concealed a

firearm or other deadly weapon on or about his person.

(2) Peace officers, when necessary for their protection in the discharge of their official

duties; United States mail carriers when actually engaged in their duties; and agents

and messengers of express companies, when necessary for their protection in the

discharge of their official duties, may carry concealed weapons on or about their

person.

(3) Policemen directly employed by state, county, city, or urban-county governments

may carry concealed deadly weapons on or about their person at all times within the

Commonwealth of Kentucky, when expressly authorized to do so by the

government employing the officer.

(4) Persons, except those specified in subsection (5) of this section, licensed to carry a

concealed deadly weapon pursuant to KRS 237.110 may carry a firearm or other

concealed deadly weapon on or about their persons at all times within the

Commonwealth of Kentucky, if the firearm or concealed deadly weapon is carried

in conformity with the requirements of that section. Unless otherwise specifically

provided by the Kentucky Revised Statutes or applicable federal law, no criminal

penalty shall attach to carrying a concealed firearm or other deadly weapon with a

permit at any location at which an unconcealed firearm or other deadly weapon may

be constitutionally carried. No person or organization, public or private, shall

prohibit a person licensed to carry a concealed deadly weapon from possessing a

firearm, ammunition, or both, or other deadly weapon in his or her vehicle in

compliance with the provisions of KRS 237.110 and 237.115. Any attempt by a

person or organization, public or private, to violate the provisions of this subsection

may be the subject of an action for appropriate relief or for damages in a Circuit

Court or District Court of competent jurisdiction.

(5) (a) The following persons, if they hold a license to carry a concealed deadly

weapon pursuant to KRS 237.110, may carry a firearm or other concealed

deadly weapon on or about their persons at all times and at all locations within

the Commonwealth of Kentucky, without any limitation other than as

provided in this subsection:

1. A Commonwealth's attorney or assistant Commonwealth's attorney;

2. A county attorney or assistant county attorney;

3. A justice or judge of the Court of Justice; and

4. A retired or senior status justice or judge of the Court of Justice.

(b) The provisions of this subsection shall not authorize a person specified in this

subsection to carry a concealed deadly weapon in a detention facility as

defined in KRS 520.010 or on the premises of a detention facility without the

permission of the warden, jailer, or other person in charge of the facility, or

the permission of a person authorized by the warden, jailer, or other person in

charge of the detention facility to give such permission. As used in this

section, "detention facility" does not include courtrooms, facilities, or other
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premises used by the Court of Justice or administered by the Administrative

Office of the Courts.

(c) A person specified in this section who is issued a concealed deadly weapon

license shall be issued a license which bears on its face the statement that it is

valid at all locations within the Commonwealth of Kentucky and may have

such other identifying characteristics as determined by the Department of

State Police.

(6) (a) Except provided in this subsection, the following persons may carry concealed

deadly weapons on or about their person at all times and at all locations within

the Commonwealth of Kentucky:

1. An elected sheriff and full-time and part-time deputy sheriffs certified

pursuant to KRS 15.380 to 15.404 when expressly authorized to do so

by the unit of government employing the officer;

2. An elected jailer and a deputy jailer who has successfully completed

Department of Corrections basic training and maintains his or her

current in-service training when expressly authorized to do so by the

jailer; and

3. The department head or any employee of a corrections department in any

jurisdiction where the office of elected jailer has been merged with the office

of sheriff who has successfully completed Department of Corrections basic

training and maintains his or her current in-service training when expressly

authorized to do so by the unit of government by which he or she is

employed.(b) The provisions of this subsection shall not authorize a person

specified in this subsection to carry a concealed deadly weapon in a detention

facility as defined in KRS 520.010 or on the premises of a detention facility

without the permission of the warden, jailer, or other person in charge of the

facility, or the permission of a person authorized by the warden, jailer, or other

person in charge of the detention facility to give such permission. As used in

this section, "detention facility" does not include courtrooms, facilities, or

other premises used by the Court of Justice or administered by the

Administrative Office of the Courts.

(7) (a) A full-time paid peace officer of a government agency from another state or

territory of the United States or an elected sheriff from another territory of the

United States may carry a concealed deadly weapon in Kentucky, on or off

duty, if the other state or territory accords a Kentucky full-time paid peace

officer and a Kentucky elected sheriff the same rights by law. If the other state

or territory limits a Kentucky full-time paid peace officer or elected sheriff to

carrying a concealed deadly weapon while on duty, then that same restriction

shall apply to a full-time paid peace officer or elected sheriff from that state or

territory.

(b) The provisions of this subsection shall not authorize a person specified in this

subsection to carry a concealed deadly weapon in a detention facility as

defined in KRS 520.010 or on the premises of a detention facility without the

permission of the warden, jailer, or other person in charge of the facility, or
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the permission of a person authorized by the warden, jailer, or other person in

charge of the detention facility to give such permission. As used in this

section, "detention facility" does not include courtrooms, facilities, or other

premises used by the Court of Justice or administered by the Administrative

Office of the Courts.

(8) A firearm or other deadly weapon shall not be deemed concealed on or about the

person if it is located in a glove compartment, regularly installed in a motor vehicle

by its manufacturer, regardless of whether said compartment is locked, unlocked, or

does not have a locking mechanism. No person or organization, public or private,

shall prohibit a person from keeping a firearm or ammunition, or both, or other

deadly weapon in a glove compartment of a vehicle in accordance with the

provisions of this subsection. Any attempt by a person or organization, public or

private, to violate the provisions of this subsection may be the subject of an action

for appropriate relief or for damages in a Circuit Court or District Court of

competent jurisdiction.

(9) Carrying a concealed weapon is a Class A misdemeanor, unless the defendant has

been previously convicted of a felony in which a deadly weapon was possessed,

used, or displayed, in which case it is a Class D felony.

Effective: March 31, 2005

History: Amended 2005 Ky. Acts ch. 182, sec. 17, effective March 31, 2005. --

Amended 2002 Ky. Acts ch. 368, sec. 1, effective July 15, 2002. -- Amended 1996

Ky. Acts ch. 119, sec. 3, effective October 1, 1996. -- Amended 1978 Ky. Acts

ch. 342, sec. 2, effective June 17, 1978. -- Created 1974 Ky. Acts ch. 406, sec. 235,

effective January 1, 1975.
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503.090 Use of physical force in law enforcement.

(1) The use of physical force by a defendant upon another person is justifiable when the

defendant, acting under official authority, is making or assisting in making an arrest,

and he:

(a) Believes that such force is necessary to effect the arrest;

(b) Makes known the purpose of the arrest or believes that it is otherwise known

or cannot reasonably be made known to the person to be arrested; and

(c) Believes the arrest to be lawful.

(2) The use of deadly physical force by a defendant upon another person is justifiable

under subsection (1) only when:

(a) The defendant, in effecting the arrest, is authorized to act as a peace officer;

and

(b) The arrest is for a felony involving the use or threatened use of physical force

likely to cause death or serious physical injury; and

(c) The defendant believes that the person to be arrested is likely to endanger

human life unless apprehended without delay.

(3) The use of physical force, including deadly physical force, by a defendant upon

another person is justifiable when the defendant is preventing the escape of an

arrested person and when the force could justifiably have been used to effect the

arrest under which the person is in custody, except that a guard or other person

authorized to act as a peace officer is justified in using any force, including deadly

force, which he believes to be necessary to prevent the escape of a person from jail,

prison, or other institution for the detention of persons charged with or convicted of

a crime.

Effective: January 1, 1975

History: Created 1974 Ky. Acts ch. 406, sec. 34, effective January 1, 1975.

503.030 Choice of evils.

(1) Unless inconsistent with the ensuing sections of this code defining justifiable use of

physical force or with some other provisions of law, conduct which would

otherwise constitute an offense is justifiable when the defendant believes it to be

necessary to avoid an imminent public or private injury greater than the injury

which is sought to be prevented by the statute defining the offense charged, except

that no justification can exist under this section for an intentional homicide.

(2) When the defendant believes that conduct which would otherwise constitute an

offense is necessary for the purpose described in subsection (1), but is wanton or

reckless in having such belief, or when the defendant is wanton or reckless in

bringing about a situation requiring the conduct described in subsection (1), the

justification afforded by this section is unavailable in a prosecution for any offense

for which wantonness or recklessness, as the case may be, suffices to establish

culpability.

Effective: January 1, 1975

History: Created 1974 Ky. Acts ch. 406, sec. 28, effective January 1, 1975.

THE NEW 2006 STATUTES:
503.050 Use of physical force in self-protection — Admissibility of evidence of prior
acts of domestic violence and abuse.
(1) The use of physical force by a defendant upon another person is justifiable when the
defendant believes that such force is necessary to protect himself against the use or
imminent use of unlawful physical force by the other person.

 (2) The use of deadly physical force by a defendant upon another person is justifiable under subsection (1) only when the defendant believes that such force is necessary to protect himself against death, serious physical injury, kidnapping, sexual intercourse compelled by force or threat, felony involving the use of force, or under those circumstances permitted pursuant to KRS 503.055.
 (3) Any evidence presented by the defendant to establish the existence of a prior act or acts of domestic violence and abuse as defined in KRS 403.720 by the person against whom the defendant is charged with employing physical force shall be admissible under this section.

 (4) A person does not have a duty to retreat prior to the use of deadly physical force.

Effective: July 12, 2006
History: Amended 2006 Ky. Acts ch. 192, sec. 3, effective July 12, 2006. — Amended 1992 Ky. Acts ch. 173, sec. 2, effective July 14, 1992. — Created 1974 Ky. Acts ch. 406, sec. 30, effective January 1, 1975.

503.060 Improper use of physical force in self-protection.

Notwithstanding the provisions of KRS 503.050, the use of physical force by a defendant

upon another person is not justifiable when:

(1) The defendant is resisting an arrest by a peace officer, recognized to be acting under

color of official authority and using no more force than reasonably necessary to

effect the arrest, although the arrest is unlawful; or

(2) The defendant, with the intention of causing death or serious physical injury to the

other person, provokes the use of physical force by such other person; or

(3) The defendant was the initial aggressor, except that his use of physical force upon

the other person under this circumstance is justifiable when:

(a) His initial physical force was nondeadly and the force returned by the other is

such that he believes himself to be in imminent danger of death or serious

physical injury; or

(b) He withdraws from the encounter and effectively communicates to the other

person his intent to do so and the latter nevertheless continues or threatens the

use of unlawful physical force.

Effective: January 1, 1975

History: Created 1974 Ky. Acts ch. 406, sec. 31, effective January 1, 1975.

503.070 Protection of another.

(1) The use of physical force by a defendant upon another person is justifiable when:

(a) The defendant believes that such force is necessary to protect a third person

against the use or imminent use of unlawful physical force by the other

person; and

(b) Under the circumstances as the defendant believes them to be, the person

whom he seeks to protect would himself have been justified under KRS

503.050 and 503.060 in using such protection.

(2) The use of deadly physical force by a defendant upon another person is justifiable

when:

(a) The defendant believes that such force is necessary to protect a third person

against imminent death, serious physical injury, kidnapping, sexual

intercourse compelled by force or threat, or other felony involving the use of

force, or under those circumstances permitted pursuant to KRS 503.055; and

(b) Under the circumstances as they actually exist, the person whom he seeks to

protect would himself have been justified under KRS 503.050 and 503.060 in

using such protection.

(3) A person does not have a duty to retreat if the person is in a place where he or she

has a right to be.

Effective: July 12, 2006

History: Amended 2006 Ky. Acts ch. 192, sec. 4, effective July 12, 2006. -- Created

1974 Ky. Acts ch. 406, sec. 32, effective January 1, 1975.

The following statute KRS 503.055 is new for 2006 and did not previously exist:
503.055 Use of defensive force regarding dwelling, residence, or occupied vehicle –Exceptions.

(1) A person is presumed to have held a reasonable fear of imminent peril of death or great bodily harm to himself or herself or another when using defensive force that is intended or likely to cause death or great bodily harm to another if:
(a) The person against whom the defensive force was used was in the process of unlawfully and forcibly entering or had unlawfully and forcibly entered a dwelling, residence, or occupied vehicle, or if that person had removed or was
attempting to remove another against that person’s will from the dwelling, residence, or occupied vehicle; and
(b) The person who uses defensive force knew or had reason to believe that an unlawful and forcible entry or unlawful and forcible act was occurring or had occurred.
(2) The presumption set forth in subsection (1) of this section does not apply if:
(a) The person against whom the defensive force is used has the right to be in or is a lawful resident of the dwelling, residence, or vehicle, such as an owner, lessee, or titleholder, and there is not an injunction for protection from domestic violence or a written pretrial supervision order of no contact against that person;
(b) The person sought to be removed is a child or grandchild, or is otherwise in the lawful custody or under the lawful guardianship of the person against whom the defensive force is used;
(c) The person who uses defensive force is engaged in an unlawful activity or is using the dwelling, residence, or occupied vehicle to further an unlawful activity; or
(d) The person against whom the defensive force is used is a peace officer, as defined in KRS 446.010, who enters or attempts to enter a dwelling, residence, or vehicle in the performance of his or her official duties, and the officer identified himself or herself in accordance with any applicable law or the person using force knew or reasonably should have known that the person entering or attempting to enter was a peace officer.
(3) A person who is not engaged in an unlawful activity and who is attacked in any other place where he or she has a right to be has no duty to retreat and has the right to stand his or her ground and meet force with force, including deadly force, if he or she reasonably believes it is necessary to do so to prevent death or great bodily harm
to himself or herself or another or to prevent the commission of a felony involving the use of force.
(4) A person who unlawfully and by force enters or attempts to enter a person’s dwelling, residence, or occupied vehicle is presumed to be doing so with the intent to commit an unlawful act involving force or violence.
Effective: July 12, 2006
History: Created 2006 Ky. Acts ch. 192, sec. 2, effective July 12, 2006.
503.080 Protection of property.

(1) The use of physical force by a defendant upon another person is justifiable when the defendant believes that such force is immediately necessary to prevent:

(a) The commission of criminal trespass, robbery, burglary, or other felony

involving the use of force, or under those circumstances permitted pursuant to

KRS 503.055, in a dwelling, building or upon real property in his possession

or in the possession of another person for whose protection he acts; or

(b) Theft, criminal mischief, or any trespassory taking of tangible, movable

property in his possession or in the possession of another person for whose

protection he acts.

(2) The use of deadly physical force by a defendant upon another person is justifiable under subsection (1) only when the defendant believes that the person against whom such force is used is:

(a) Attempting to dispossess him of his dwelling otherwise than under a claim of

right to its possession; or

(b) Committing or attempting to commit a burglary, robbery, or other felony

involving the use of force, or under those circumstances permitted pursuant to

KRS 503.055, of such dwelling; or

(c) Committing or attempting to commit arson of a dwelling or other building in

his possession.

(3) A person does not have a duty to retreat if the person is in a place where he or she

has a right to be.

Effective: July 12 2006
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